Dear Sirs,

We are members of the Southeast Boulder Neighborhoods Association (SEBNA), a group that represents residents of the Keewaydin Meadows and Greenbelt Meadows neighborhoods.  It has come to our attention that the developer of the Hogan/Pancost property has proposed to pipe the Dry Creek Ditch #2 along the west side of the property,  to use the ditch right of way as a flood control channel and to route runoff from the property into the ditch. As residents of the adjacent neighborhoods, this proposal causes us much concern due to the potential to negatively impact flood behaviors throughout this area.  

As you may know, the recent City of Boulder South Boulder Creek Flood Study shows that this area is at risk of extensive flooding. The flood study shows a large volume of water coming along the ditch channel from the south. The historic record of flooding along the ditch corridor (e.g., the 1969 flood) backs up the results of the study. In the 1969 flood there was a 175 foot wide swath of floodwaters flowing along this corridor. (e.g., see: http://hoganpancost.org/flood.html#1969).  Furthermore, in the flood study the ditch corridor is designated as a "High Hazard" flood zone, the most restrictive floodplain designation used by the City of Boulder.  
The proposed housing development will further exacerbate the flood impacts to the surrounding homes. The latest proposal is to raise the property an average of one foot (substantially higher along the west side) and to incorporate a detention pond to capture the substantial runoff from the 20 acre property. This runoff will feed into the ditch on the north end of the property and is channeled into the Manhattan Park and Middle School area through a small culvert.   The proximity of this well used park and school area also brings up the issue of the potential risk to lives, not just property.  
We are not lawyers; we are just neighbors who are concerned about our children and our homes. We feel that your organization should think very carefully about whether to allow this proposed use of the ditch corridor. In allowing the use of the ditch as a flood conveyance channel and accepting the runoff from the property, the Dry Creek Ditch #2 Company faces a very long-term and uncertain future regarding liability for the potential damages to the surrounding homes when (not if) a flood occurs in the area.  Colorado statutes (e.g., C.R.S.  7-42-108) and extensive case law (e.g., Oliver v. Amity Mutual Irrigation Co.) make the liability issues very clear.  

The risk and liabilities involved due to flood damage will remain with all of us well after the development is finished. Once the proposed housing development is complete, the developer will dissolve their corporation (MH-BCC L.L.C.) and the ditch company will be one of the remaining legal entities involved with the flood channel development, its maintenance, and the concomitant liabilities.   Given the litigious nature of today’s society even assurances of indemnification against liability will not eliminate future legal entanglements. If a child is lost or a home is damaged lawsuits will surely follow.
As neighbors and homeowners we hope we are never faced with a damaging flood. However, we feel it is important to bring these issues up now to ensure that our families and our properties are not placed at greater risk in the future. We ask you to examine the possible short- and long-term consequences of these proposed actions. If you do decide to go forward and accept the proposal from the developer we urge you to insist that a complete high resolution flood study of the area is performed before any work is begun so that the full scope of the flooding and its impacts can be understood.  In the past, the developer, Mike Boyers, has promised residents that such a study would be done before any flood plain or flood channel work commences.  We are not aware that this study has been completed.  
Furthermore, the track record that the developer has shown in not respecting the rights that your company holds along the ditch corridor should be a cause for concern. We recall an incident 1 ½ years ago where they arbitrarily began to excavate along the ditch, even before they owned the property. This was stopped. Unfortunately they did not learn their lesson as the events of the past week have shown.  Even after being told to stop last Friday they were engaged in construction work this week including commencing to lay pipes along the ditch. This work is in violation of county ordinances and a stop work order is in place.
We would appreciate hearing back from you on this matter. 
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